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Torah Authority

By: ASHER BENZION BUCHMAN

The Prohibition of Deviating—ZLo Sassur

Rambam explains that the authority of the Rabbis to legislate is granted
explicitly in both a positive (witzvas aseh 174) and negative mitzvah (lav
312) that command the Jewish people to obey their legislation. This leg-
islation includes their relating of traditions, their deductions of laws based
on Biblical interpretation and also their own new “Rabbinic” legislation
instituted as a fence around the Torah or for the needs of the time.

The Supreme Sanhedrin in Jerusalem are the essence of the Oral
Law. They are the pillars of instruction from whom statutes and
judgments issue forth for the entire Jewish people. Concerning
them, the Torah promises (Devarim 17:11): “You shall do according
to the laws which they shall instruct you...” This is a positive com-
mandment. Whoever believes in Moses and in his Torah is obligated
to make all of his religious acts dependent on this court and to rely
on them. Any person who does not carry out their directives trans-
gresses a negative commandment, as it says (ibid): “Do not deviate!
from any of the statements they relate to you, neither right nor
left.”... We are obligated to heed their words whether they:

— learned them from the Oral Tradition, i.e., the Oral Law,

— derived them on the basis of their own knowledge through one
of the attributes of Biblical exegesis and it appeared to them that
this is the correct interpretation of the matter,

— instituted the matter as a safeguard for the Torah, as was neces-
sary at a specific time. These are the decrees, edicts, and customs
instituted by the Sages.

It is a positive commandment to heed the court with regard to each

of these three matters. A person who transgresses any of these types

of directives transgresses a negative commandment. This is derived
from the continuation of the above verse in the following manner:

“According to the laws which they shall instruct you”—this refers

to the edicts, decrees and customs which they instruct people at large
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to observe to strengthen the faith and perfect the world. “According
to the judgment which they relate”—this refers to the matters which
they derive through logical analysis employing one of the methods
of Biblical exegesis. “From all things that they will tell you”—this
refers to the tradition which they received one person from another.
(Hilehos Manrim 1:1-2)2

Ramban is in agreement with Rambam’s inclusion of these mitzvos
in the Sefer HaMitzvos, but in the first shoresh argues vociferously against
his use of them to include Rabbinic enactments, and limits them to Rab-
binic interpretation. His objection is keyed by the argument, that if these
mitzvos are so inclusive, then it makes no sense that Chaza/ distinguished
between Torah laws where stringencies are applied in cases of safek
(doubt) and Rabbinic laws where leniencies are applied in these cases,
since in fact every time one violates a Rabbinic law, he is in fact violating
two Torah mitzvos.> Ramban is well aware of the likely-to-be-proposed
response and calls this proposal “twisted logic.”* Indeed, what he suggests
is the primary solution given by the majority of commentaries. Tashberz is
the first to apply it, saying “that such was the nature of each original zaka-
nah,that the Rabbis at the onset made a condition (°X1N) that should there
be an issue of safek they allow it to be judged leniently.””s

Rav Meir Simchah (Meshech Chochmab, Shoftin) couches this same ex-
planation in the language of /ozdus. Rabbinic prohibitions only® impose a
stricture on a person from performing a specific act and there is a subjec-
tive element in this zssx#r, while with Torah prohibitions the forbidden ob-
ject or the act is innately tainted’, and we must therefore protect ourselves
from the harm that might come from them even in cases of safek. With
Rabbinic infractions, no harm comes from the violation itself and thus
the Rabbis have the leeway to permit in cases of safek.8 To these explana-
tions we should add, that Rambam’s position is (see Hilchos Issurei Biah

2 The translations of Mishneh Torah ate from the Chabad.org website, sometimes
modified. The other translations are my own.

3 Why should we say X?1p? XN™IKRT po0?

4 A9 X1 0910 1272 HRa a1pn 992 YIRY 1 00 27 NYTY TRRM wpynn SR
PV HW KDY 1T 22727 1R PRI 191 ORI,

S pPDD 12 W OX 9AR MOR PRTI RPPW *RINA AT 727 170K QAW 3PN NP0 0% oW
(PwRIT wawa p"Iar) DA 1A NI P on.

6 X921 0N

7 RXD{OMON.

8 nowa pocman 1" awa (292:X 0" 0I0NP2) 19101 K'Y AN 7 X120 PYY - W)
(12 °% @"an7n nY20w 2D 1"'anin. He presents other arguments to bolster his
stance and makes a strong case.



Torah Authority : 241

15:21, 17:18) that the very principle of® Safek D Oraissa I'Chumra—that we
need be stringent in cases of doubt when a Torah law is involved—is itself
only a Rabbinic enactment, and certainly with this presumption it is easy
to understand that this stringency need not be applied uniformly, and not
on their Rabbinic enactments. Ramban apparently argues against this
principle and this is part of the reason he found Rambam’s position diffi-
cult.10 11

Ramban’s Source for Mitzvos D’Rabbanan

But, in fact, some latter-day scholars actually found the contention of
Ramban that there is no Torah root to Rabbinic laws the more troubling
position. If so, why do we have to follow them? Rav Elchanan Wasserman
asked the question: “If so, why are we obligated to listen to them, and not
transgress their words?”’12

He answers with a fundamental principle, claiming there is such a
thing as the “Torah’s intent,” which is the will of G-d, that the Rabbis are
able to deduce from the Torah, and once discovered we are bound to
follow it. “For all in which the Rabbis commanded, we know is the will
of G-d, and doing the will of G-d is what all inhabitants of the world ...
were created for.”13
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this answer is not as compelling. See commentaries printed with the standard
Sefer HaMitzvos.
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Though he does not quote it, this logic echoes the understanding of
Ritva, a follower of Ramban’s school, in the concept of an asmachata.*
“Whenever there is an asmachta from a Torah verse, G-d made us aware
that it is proper to do this, but did not make it obligatory... and gave over
to the Rabbis the obligation to make it set law should they wish to.”15
Ramban himself expresses a similar idea in defense of B’Hag’s counting
Rabbinic mitzvos in the Taryag Mitzvos given to Moshe at Sinai. “Since the
Rabbis are permitted via tradition to make zakanos and place things in or-
der, and they darshan in this hints and gematrios.”1¢ Since the Torah hints
to these ideas, therefore it is possible to say that they were given to Moshe
at Sinai.

Nevertheless, were Ramban’s position here based on Rav Elchanan’s
interpretation, we would expect to find it expressed in the words of Ram-
ban himself. And even were we to consider that Ritva’s position is essen-
tially that of Ramban, there are considerable differences in it from what
Rav Elchanan posits, extending the idea to gezezros that have no textual
basis at all, not just to asmachtos and laws based on “hints” and gematrios.

Acceptance by Israel

However, if we go back and read Ramban’s argument in the Sefer HaMizz-
vos carefully, we can recognize that he actually introduced his objection to
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Rambam’s use of Lo Sassur, with his answer to our question.!” Basing him-
self on the Gemara in Shavuos (39a) that states that the mitzvah of reading
the Megillah was based on their eatlier acceptance at Sinai to obey the Rab-
bis,!8 he writes, “The Rabbis darshen with regard to mitzvos that will be
initiated in the future, that they had accepted them upon themselves in
Sinai...and thus the Rabbis are explicit that the reading of the Megi/lah was
accepted at Sinai and accepted via a covenant!® as were all the other [To-
rah] mitzvos and an oath was proclaimed on it with the consent of Moshe
and G-d.”%0

Ramban explains that the alternative to having been commanded in
the Torah to keep Rabbinic mitzvos is that Israel accepted upon them-
selves at Sinai to keep Rabbinic mitzvos just as they had accepted to keep
the mitzvos of the Torah. In his essay Mishpat HaCherem,>' he voices the
opinion that a community can enact laws that are binding upon future
generations, and explains his position by saying that this is the mechanism
for the acceptance of the Torah at Sinai: “But of that it is binding on them
and future generations, would seem to be true of every public acceptance
as we find with regard to the acceptance of the Torah.”22

(There is perhaps some difficulty in comparing the Torah laws of
Neder and Shevna with the means by which the Torah became binding, and
one can argue that this would make the acceptance of the Torah depend-
ent on the binding force of the Torah law of oaths. But even before the
Torah, mankind was bound by laws. The seven Noahide laws include

17 This was first pointed out to me by my friend Rav Shmuel Neuman, sh/ita.
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“civil laws”?3 and Ramban?* contends that this includes the making of a
civil system of laws for the conduct of business and oaths would be a part
of this.2)

Ramban, in commenting on the Covenant on the Plains of Moav,
finds this principle explicitly expressed in the words of Moshe Rabbeinu,
who even explains the conceptual reason for why the oath of the ances-
tors is binding on their children. The children are branches of a root that
has bound itself to the bris:

The covenant is the shavna and alah which follows, “to bind you by
a covenant with the L-rd your G-d and his a/ab”...and with “he who
is not here with us”—with the future generations that will exist ...
“lest you have a poisonous root”—and it mentions the root to ex-
press that He is able to bring future generations into this a/zh, for the
root from which it grows is in front of Him today, and it is brought
into the a/ah and covenant.?

No individual Jew may escape it even if he swore insincerely, since all
of Israel committed themselves to it verbally in front of the entire nation:

He will bless himself in his heart, saying that he will have peace...
the L-rd will not forgive he who says he will have peace, because he
did not accept the a/ah, “but His anger will burn against him, since
he acceded to the Covenant in front of the entire nation of Israel.”’27

Ramban relies on a halachic principle. The Gemara?$ explains that
Moshe swore the people “according to G-d’s understanding and his
own”2%—and this was needed, so that the oath could never be annulled.30

2 T

2 According to Rambam (see Parashas 1 ayesher) this just means the enforcement
of the other six laws, and there is room to argue that Rambam would indeed
object to using the 771 as a source for the binding nature of the Torah.

25 He also holds that the Avos kept the whole Torah while in Eretz Yisrael; thus
Torah law was already available.

26 @R XY ...(0) PR TROR T NP2 TIaYY L1000 WK TORM AYawn RIT Nam
TPOTT - DY WRI 7D 002 w10 L..(T°) N1AD DTN MTIT QY O3 - 13AY D UK
RIT AN 117 KT WK WIWAW 2R MMNTI 7R R2AD 190 X 00 Y wwn
(03 2°127) .(1°) DRI PR 17122 R R, D7 119D

27 a2 @1 00 T MIRD - 12 MP0 T AR Y L0917 09w nRY 12272 70200
(@w)(m) oxRws ©2 2w 215% 1122 R2W 190 19K PHY WY PIR ,IN9R 73PN IPRY.

28 p3,0% Ny 'y,

29 YT oD Y O oD DY,

30 33nIawh 3797 M0 RYT 0900 0.



Torah Authority : 245

Ramban explains that G-d and Moshe together constituted a group and it
is an “oath made according to the group that cannot be annulled.3!

What emerges is that both the mitzvos of the Torah and mitzvos of
the Rabbis are binding on Israel because their ancestors accepted them
on Har Sinai.>?

Ramban sees the Covenant the Torah describes as the force that binds
Israel. Rambam, not depending on the oath as the source of obligation in
Rabbinic laws, could theoretically not be completely dependent upon it
for Torah laws either. Chazal put forward the concept that “The mountain
was placed over their head as a barrel; if you accept it that is good, if not
there will be your grave,”? and thus this acceptance was a bargain that
could not be refused. The Torah was perhaps forced upon Israel at the
moment it was given and the verse of Lo Sassur obligates them to obey
the laws written by the Rabbis. Chazals understanding of the verse “We
will do and we will listen,”3* in which Israel committed themselves to per-
form the mitzvos before they even knew what they were, supports the
position that the covenant was a product of free will. Both Rambam and
Ramban must resolve this contradiction that Chazal also struggle with.35
But at this point we only note that Ramban puts forth on a halachic basis,
that democratic choice is the binding force behind all mitzvos.

31 Rashi explains that this is the concept of 0°27 n¥7 2¥. Ramban (Shevnos 39) brings
one opinion that it is because it is G-d’s command superimposed on their word
that makes it eternally binding, but he personally agrees with Rashi that it is
0°21 YT 9Y 7AW, their public commitment that binds Israel forever: ny7 7y
0°27 NYT 1,107 D921 RIT IPINRTI MY DRI N0IN 2.

32 In contrast, Rambam says that when the Talmud uses the principle of yawn
10 7 TN it does not even apply it to ANNT T MOR NYW V¥, yet the laws
are binding without the oath. See Appendix A where we address the difficulty
presented by the fact that the Gemara refers to RN?MXT laws as 772 7291 ¥2wmn
°10 and says explicitly that Rabbinic laws are not.

3D 7 a9V 193 Meshech Chochmah and Eshkol Hakofer (introduction to Megillas
Esther) explain that under the circumstances, there is no way that Israel could
have refused. At that moment, the presence of G-d was so dominant over their
existence they could not nor would they want to refuse, but this situation would
not exist at any other moment in time and thus the pledge was of questionable
legal status. Chazal thus say that the acceptance at the time of Purim is what
binds Israel, since at that time G-d’s presence was hidden.

34 ynwn owyl.

3 Midrash Tanchuma (Noach) says that their willing acceptance was for the Written
Law, but for the Oral Law they needed to be compelled. Also see Tosafos, Shabbos
88a.
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Democratic Choice

An even more democratic concept is put forth by a student of Ramban,
Rav Dovid Bonfil. After quoting his teacher Ramban, that Rabbinic en-
actments are not based on Lo Sassur, he continues to explain:

Now it becomes evident that the zaganos of the Rabbis or their mitzvos
are not Torah, but a man must follow them because the community
is dependent on them and they and the Nasi of Israel prohibited
themselves in what was permitted to them and it cannot then be
permitted, just as one who accepts upon himself a prohibition in
something that is permitted, that one must then commit himself to
this prohibition and it is explicitly said in Talmud Avodah Zarah (362)
“that there is no obligation on a Rabbinic enactment unless the pro-
hibition has spread throughout all of Israel” and this certainly is of
the same nature. And in Yevanos (21a), with regard to the Rabbinic
extensions of Arayos, it says that the Rabbis are commanded to make
a fence around the Torah from that which is written “Guard my
warnings”30—NMake a fence around my prohibitions,” [meaning] that
a person is commanded to prohibit himself in things that are permit-
ted to him. And elsewhere it says “Make yourself holy [by prohibit-
ing| that which is permitted to you.”?

Gezeiros and takanos are only binding because the people have decided
to accept them and this is the meaning of “that it has spread throughout
Israel.” It would seem to be a collective neder of sorts made at the time of
the decree, and it will not be binding if the people do not accept it. An-
other factor is that the Torah obligates the individual to elevate himself
and thus the individuals are expected by the Torah to make such re-
strictions. Rav Dovid conflates the Ramban’s concept of38 Kedoshim Tihiyu
with the Talmudic drash of u’shamartam es Mishmarti.
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3 See Ramban, beginning of Parashas Kedoshim.
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Earlier we quoted from Ramban’s lengthy essay Mishpat HaCherem. He

explains there how the Beis Din of the city can enact laws and then he
writes:

The same law applies with regard to all or most of the people of the
city, in the presence of the leadership of the city, should they make
a cherem, as we see they are empowered to enact price controls (Bava
Basra 8b) and enact a cheremz [on violators of the controls].... And the
transgressor of the cherem is like one who has violated a shevna ... and
for this reason they said that the cherenz cannot exist without ten peo-
ple because [a smaller number] does not constitute a community
(tzbbur) nor a Beis Din that stands in place of a community—more-
ovet, a cherem applies to future generations.”?

Here we find Ramban himself stating that this legislation is dependent

on the will of the people and an oath-like commitment. Perhaps the most
striking line here is that at least ten people are needed, for otherwise we
lack “a community or a beis din that stands in the place of a commu-
nity.”*” What emerges is that the authority of the Rabbis to legislate new
laws lies in their status as representatives of the nation at large. As Rav
Dovid explains, Rabbinic authority begins with the obligation on the in-
dividual to elevate himself—#edoshim tihiyn—and to make a fence around

39

40

2°N372 0MAY PRWA 72w 1190 7O DYWA QW 57 RS 199081 1LY Hap ROW 0"YR 09n2
T MR DY MY MORY POV Hn 0nn o (7030 Pnanl) 2vphRa 099PRY oY)
1IN VYT 20 TAYAA 0217 IR 0910 1272077 AR VYT OWIR P 191, VARY D7 VAWl
0°2°°17 20 Y i anbw 0on 1272 20naR (7 2"2) amRp BY $°0a PRYA 1w 110D
V12w DY 72190 RN 20 O 02w 1Y OWIR 91 aNIXOp DY 02w R¥A1 anIpna 190h
01PR32 RITW 7"M2 R NI IPRW DY TIWYN NINDA 07PNN DT PRY 1A 77121 N9

DY1 YA OWIR B 712 10T OR PRI MMT Y 12°OKR 20 00w XOR 7Y 821 191 M2y
o7 P212° 121 YT DR 7321 2P0 WK 7 0197 WORT IR 191 YW vawn 'D7o ... avar
QN3 DT PV XIM L, 1P°N% TPRNN PTAT R T N0 0K 191 Ariabohiv) XY
725 2nRw aw (.T’ P"D) PRWA 2012 F21ATI RNAWY "171 P70 1702 702
7773 01 7AW N2Y OOF NORW K72 N 12 MR XY a0nn Iakalup) YOYW oI
(277 vEWN) MXY? N MRV,

Moreover he continues that should an annulment be done in future generations
it requires those 1"1421 M3 DN 2°217), exactly the mechanism needed for
the annulment of laws passed by previous courts. He goes on to explain that
these laws, such as price controls, differ from 22"y 723 for in those cases,
there was a 021 NY7 %Y 771 and thus they can never be voided.
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the Torah, and Besis Din thus acts as emissaries of the people to legislate
laws that the Torah considers incumbent upon them.*!

Yet another member of Ramban’s school also expresses a viewpoint
that aligns with this position. Ran contends that the principle of “Bezs Din
may execute lashes and other punishments, not in accordance with the
law”42 applies only when there is no king in Israel. When there is no king,
then beis din is charged with his executive responsibilities and powers.*3
This position most likely reflects the view that the king gets his authority
from the people.#*

Rambam and the Authority of the People

However, the sources brought by Ramban’s school to support the con-
cept of a democratic principle behind Rabbinic authority are interpreted
differently by Rambam and thus provide no evidence according to him
for this principle. Rambam brings the concept of gezezrah needing to have
spread (70WAN1) to be binding in the following way:

The following rules apply when a court issued a decree, instituted an
edict, or established a custom and this practice spread throughout
the Jewish people and another court arose and sought to nullify the
original order and eliminate the original edict, decree or custom. The
later court does not have this authority unless it surpasses the origi-
nal court in wisdom and in its number of adherents. How is it pos-
sible that the later court will surpass the original court in number?
For every Supreme Sanhedrin consists of 71 judges. The intent is
the number of Sages in the generation who consent and accept

4 Both the Brisker Rav and the Rav (Rav Yosef Dov Soloveitchik, z7) attribute
such an approach to Rambam as well, claiming that Beis Din has a second role
as the representatives of the people. See Appendix B.
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See also Encyclopedia Talmudis, Dina D’Malchusa Dina.
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the matter stated by the Supreme Sanhedrin without opposing
it.$

The requirement of “having spread” is dependent on the acceptance
of all Chachmei Yisrael. Beis Din is not a representative of all of the people,
but of all the Rabbis.#¢ Rambam further explains (Halachos 5—6) “that a
Beis Din must first determine if most of the community is capable of bear-
ing a particular [enactment], or if they are not able to bear it, and they may
never decree a gezeirah on the community unless most of the community
can bear it.”’47 And then he continues:

If a court issued a dectee, thinking that the majority of the commu-
nity could uphold it and after the decree was issued, the majority of
the community raised contentions and the practice did not spread
throughout the majority of the community, the decree is nullified.
The court cannot compel the people to accept it.#

It is not the acceptance of the people that makes the decree binding,
but rather since there is no permission to make an overbearing law,
once it is determined that this law is in that category the law is nulli-
tied on its own. The gezeirah was made in error. Still, the authority
lies with the court, not with the people.#

As noted above, Ramban brings evidence to the concept of the com-
munity legislating from price controls>? that the Gemara in Bava Basra (8b)
says can be legislated by the community. Ramban says all the artisans of
the city must be involved in the fakanah. Yet the Gemara adds (9a):
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46 We will bring further evidence to this later on.

4792 7YY PRI AN M PR.

4 PoPD MR MY MR L2 TV PRI MR W T, AT 1T 102 70w 00
72 D399 Qv DR A197 PRYA 1KY L2902 17 T—12°87 2102 0w K91 2 avn.
PR TNAR 12781 KPIT T wIBR XA ARINA A ,Twow PYR ARIWIT T A by

PR WY A"RP2 DY 300 T MWL MORN 2nnn 9o A% T2 26 2wa 10
29127 QPR YW VLT PO L,0MW QPRT ORI 02 TYY 9120 D0 PI0 INIR RO 0w
IR 7"2 A99A2W MIRYXN X3 072 TR,

0 In%op Y PYona.

v



250 : Hakirah, the Flatbush Journal of Jewish Law and Thought

“Where there is an important person, then they are not trusted to do so.”>!
52 Rambam records the law as follows:

The inhabitants of a city are permitted to establish fixed prices for
any commodities they desire, even meat and bread. They may estab-
lish conditions stating that anyone who violates these guidelines will
be punished in such and such a fashion. ...When does the above
apply? In a city where there is not a distinguished Sage (21017 02M)
to correct the conduct within the city and improve the ways of its
inhabitants. If, however, there is such a distinguished Sage, a condi-
tion established by craftsmen is not effective without the ruling of
the Sage. They may not punish or inflict loss on anyone who does
not accept their stipulation, unless that stipulation was made with
the consent of the Sage. Whoever causes a colleague a loss because
of a stipulation that was not made with the consent of the Sage is
liable to pay.>3

Even this legislation of commerce still required the Chacham. Ramban
limits the need of this person to matters of where a financial loss is in-
curred by the purchasers.>* And even so, Rashba says it is merely an im-
portant person rather than a Chacham and he has been appointed in an
official capacity by the community>>—his authority, too, comes from the
people. Yet, even here, in issues that might be considered a matter for
citizens and merchants to determine, Rambam says authority rests with

the Rabbis.

The Mitzvah of Kiddush HaChodesh

Further insight into Rambam’s and Ramban’s positions on the basis for
Rabbinic Torah authority can be drawn by investigating their views on the
mitzvah of Kiddush HaChodesh. Rambam defines it in this way:

51 o 93 RY W0 QTR RIRT R

52 See commentary of Rabbeinu Gershom who explains that they should have
waited for the 2Wr QTX.
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To sanctify the months and to calculate the years and months in the
court alone, as [Shemos 12:2] states: ““This month will be for you the
first of the months.”’5

Ramban (Sefer HaMitzvos, ibid.) objects to Rambam’s counting of the

setting of the month and the year as one mitzvah, and notes that B’Hag
counts two independent mitzvos. Rambam’s reasoning is clear from how
he presents the mitzvah in Mishneh Torah. For example, he states:

It is a positive commandment of the Torah for the coutt to calculate
and determine whether or not the moon will be sighted, to examine
witnesses until the moon can be sanctified, and to send forth [mes-
sengers| to inform the remainder of the people on which day Rosh
Chodesh was observed, so that they will know the day [on which to
celebrate| the festivals, as implied |by Vayikra 23:2]: “that you will
pronounce as days of holy convocation,” and as implied [by Shewos
13:10]: “And you shall observe this statute in its appointed season.”>’

The mitzvah is the establishment of a calendar and thus it incorpo-

rates the notification of the nation as well, so that the holidays will be
uniformly observed by the entire nation of Israel.

Beirs Din HaGadol and Kiddush HaChodesh

What role exactly does Beis Din play?

G-d said, “This month will be to you the first of months” and the
interpretation was given that “this testimony should be handed over
to you”—in other words, that this mitzvah is not given over to every
individual as Shabbos Bereishis where each person counts six days and
rests on the seventh. We do not say similarly that each individual
should observe the moon and declare a new month, etc., but rather
this mitzvah should never be performed except by Bezs Din and in
Eretz Yisrael.>8
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In fact, the new moon is an observable astronomical phenomenon
just like the arrival of the seventh day, but rather than charging individuals
to obsetrve and follow nature, as is the case with Shabbos, the identifica-
tion of these less than obvious lunar events is made the responsibility of
Beis Din. Moreover, since different time zones will relate differently to the
conjunction (zolad), the evaluation must be made according to Eretz Yis-
rael time and in the place of the Beis Din. “This testimony is handed over
to you”® does not mean that they are to proclaim the new month at their
whim, but that it is their sighting of the new moon—as testified to them
by witnesses®>—that will be the determining factor.®! So important is it
that the new month be proclaimed at the day of the moon’s actual appear-
ance, that the witnesses are obligated to violate Shabbos in order to testify.
Likewise, the Mo adinz must be aligned with the seasons, and Bezs Din is
charged with implementing rules based on astronomy and nature to en-
sure that this is s0.92 Thus Beis Din serves as the central authority for the
entire Jewish people, whose sighting and observation is binding on the
whole nation. One central authority had to be chosen, and who better
than Bezs Din HaGadol.63

However, Rambam emphasizes another reason for why Beis Din is
entrusted with this responsibility. This reason emerges from Rambam’s
emphasis on establishing the Mo adin at their proper time:

As stated in the laws mentioned previously, the court made precise
calculations and knew whether or not the [new] moon would be vis-
ible. Accordingly, we are assured that anyone with a proper spirit and
heart, who desires words of wisdom and probes to grasp the mys-

59 0% A0 RN T MY

%0 But if the court itself sees the new moon at the end of the day before nightfall,
it may proclaim the month on its own.

61 This viewpoint is in contrast to what is more widely believed that in part the
purpose in giving the authority to Beis Din is so that they would have the leeway
to adjust the calendar to the convenience of the community. Rosh Hashanah 20
perhaps gives this impression. But see Hakirah 19 that ADU is not a function
of community convenience but creating better calendrical accuracy. See also Hi/-
chos Kiddush Hachodesh 3:15—19 where Rambam explains the application of QPR
differently than Rashi—its purpose is to cause the month to be proclaimed at
its astronomical time.

02 See Appendix C.

63 Were this the only factor, one could argue that perhaps the king would have
been better, but eatly on there was no king and also the monarchy declined far
before the Sanhedrin disbanded, as we will see later.
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teries, will wish to know the methods of calculation used to deter-
mine whether or not the [new] moon would be visible on a particular
night...for these methods are indeed abstract and deep matters.
They constitute the mystery of the calendar, which was known [only]
to great Sages, who would not convey these matters to [most| other
people, but only to ordained and perceptive [Sages].o4

It is only the most learned scholars, the Chachamin, who could be re-
lied upon to know when the new moon would appear. The requirement
of smuchin> is in all probability because they are the experts in the law
who received the ancient traditions on matters related to these wisdoms®0
and who are the most qualified to judge on these issues and to determine
the reliability of the witnesses. The law that witnesses were to be used is
not some symbolic decree®’, but an application of the general halachic
guideline in issues where certainty is required. In fact, even in ancient
times when the moon was covered by clouds for consecutive months, the
judges would use calculation and dispense with the requirement of wit-
nesses. The making of such decisions could only be entrusted to the
Chachamim ot Beis Din.

Thus, two principles emerge on why Beis Din HaGadol was the arbiter
of the calendar. 1) As a central authority, their acceptance would be bind-
ing on all of Israel. 2) As the assembly of the greatest Torah minds in the
nation, they were the most fit to determine when it was the appropriate
time for Mo adin to be proclaimed.

Rambam explains:

All the statements made previously regarding the [prerogative to]
sanctify Rosh Chodesh because of the sighting of the moon, and [to]
establish a leap year to reconcile the calendar or because of a neces-
sity, apply to the Sanhedrin in Eretz Yisrael. [For it is they] alone, or
a court of judges possessing semichah that holds sessions in Eretz Yis-
rael and that was granted authority by the Sanhedrin [who may au-
thorize these decisions]. [This concept is derived] from the com-
mand given Moses and Aaron [Shemos 12:2]: “This month shall be
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for you the first of months.” The Oral Tradition as passed down,
teacher to student, from Moses our teacher [throughout the genera-
tions, explains that] the verse is interpreted as follows: This testi-
mony is entrusted to you and those [Sages] who arise after you
and who function in your position.‘

The inheritors of the authority of Moshe and Aharon were given this
role.®

The Fixed Calendar and Torah Authority

But, what if Beis Din HaGadol should disappear from the scene? Would
the Jewish calendar cease to exist? Rambam addresses this issue both in
Sefer HaMitzvos and in Mishneh Torah and explains what provisions the To-
rah made for that day.

When, however, there is no Sanhedrin in Eretz Yisrael, we establish
the monthly calendar and institute leap years solely according to the
tixed calendar that is followed now. This concept is a halachah com-
municated to Moses on [Mount] Sinai: When there is a Sanhedrin,
the monthly calendar is established according to the sighting of the
moon. When there is no Sanhedrin, the monthly calendar is estab-
lished according to the fixed calendar that we follow now, and the
sighting of the moon is of no consequence.... When did the entire
Jewish people begin using this calendar? At the conclusion of the
Talmudic period, when Eretz Yisrael was in ruins, and an established
court no longer remained there. In the era of the Sages of the Mish-
nah, and in the era of the Sages of the Gemara until the time of
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This concept of 03MpPR1 is in their role as those who received the position of
772p *9v2a from Moshe and Aharon and thus it would be the Beis Din of Ye-
hoshua that accepted it from that of Moshe and Aharon. See the introduction
to Mishneh Torah that one particular Beis Din is always considered the inheritor
of this mantle. See introduction to Peirush HaMishnah that Aharon was the first
to receive it from Moshe. See Koverz Chiddushei Torah of Mori 17’Rebbi Rav Yosef
Dov Soloveitchik, 377, pg 46ff who expands on this concept and much of what
T write here is based on his words.
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Abaye and Rava, [the people] would rely on the establishment [of
the calendar] in Eretz Yisrael.”

A balachalh I'Moshe miSinai stipulated that once Beis Din HaGadol was

no longer operable, the system of calculation’! should be used.”? Exact-
ness was given up, but uniformity was preserved. Nevertheless, although
the requirement of Beis Din HaGadol and semuchim was abandoned, a Beis
Din in Eretz Yisrael was still required under this system.

Rambam, at the very beginning of Hilchos Kiddush HaChodesh, explains

“that we do not calculate and establish months and intercalate years, but
in Eretz Yisrael, as it is written, ‘From Zion will the Torah go out and the
word of G-d from Yerushalayim.”’73

Even calculation requires Eretz Yisrael—the source of the Torah. In

Sefer HaMitzvos he writes as follows:

And here there is a great principle amongst the fundamentals of our
faith ... and it is that which we in the Diaspora keep count of the
intercalation that we have by tradition ... it is not due to our calcu-
lations that [the calendar] is set, but because a Beis Din in Eretz
Yisrael have already selected this day as Rosb Chodesh or a Mo’ed.’*

70

71
72
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We have been inexact in using the term 21737 1°7 n°2 as Rambam uses the term
2P 17 02 as well as PITAI0 in Mishneh Torah and only in Sefer HaMitzvos uses
the term 2737 17 N°2. We explain this in Appendix D.
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Ish says that the n"n%71 is only that calculations must be made, but no set cal-
culation is part of that n"n%7. This would accord with evidence discovered in
the 20" century that the calendar has changed from first inception. See
Adjler’s essay on the history of the calendar in this volume.
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There is a need for a Beis Din in Eretz Yisrael based on “From Zion
the Torah shall go out, and the word of G-d from Yerushalayim.””> Cou-
pled with the drash of “All who stand in your place,” the principle emerges
that while Beis Din HaGadol is not necessary, still the Torah authority that
they represent is indispensable. Torah authority of the Chachmei Yisrael is
guaranteed in perpetuity and like sezichal itself, is linked to Eretz Yisrael.70
Remarkably, Rambam writes that Israel is guaranteed that it will always
sustain a community in Israel—and this community will always have a Bezs
Din that will establish a Jewish calendar.

Rav Meir Simchah”” writes that the principle that emerges from this
analysis of present day Kiddush HaChodesh forms Rambam’s stance on the
reestablishment of sexzichab:

It appears to me that if all the Chachamim in Eretz Yisrael agree to
appoint judges and give them semichah, they will be semnchin.”®

Both Kiddush HaChodesh and semichah are functions of “all who stand
after you in your place,” and since this power rests within the Za/midei
chachamim of each generation, the authority to grant sewichah also remains
with them.” The knowledge of Torah and the authority of Torah remains
in Chachmei Yisrael and this enables the sustaining of a Jewish calendar, and
in fact the sustaining of Judaism and the Jewish people.

Ramban’s Explanation of Kiddush HaChodesh

Ramban saw the authority needed for Kiddush HaChodesh very differently.
To him, the ability to perform Kiddush HaChodesh and Ibbur Shanim is de-
pendent only on sewichah, not the Beis Din HaGadol, and on the other hand

7> But whereas in Sefer Hamitzvos the authority is that of a Beis Din in Eretz Yisrael,
in Mishneh Torah (5:13) he writes as follows: YR 1212 W2apw v ¥7°7 1awnnm 1R
5%, Nevertheless, because the sourcing of the halachah is 71°¥1 *3 and 727 22
QdMIPR, we must assume that the intent is always to the Torah authority of the
scholars of Eretz Yisrael.
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79 As Rav Hershel Schachter noted in his article on ‘“women rabbis” in Hakzrah,
Rabbi Shaul Lieberman assembled the early sources demonstrating that present-
day semichah was a Rabbinic means of keeping alive original sewichah until a qual-
ified person arises who will be granted actual sewichab.
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this requirement can never be suspended.8

But if there is no requirement of Beis Din HaGadol, of one Central
Court legislating for the entire nation, then what is the principle of “all
who stand afterwards in your place” and why do we always find the proc-
lamation in the hands of Bezs Din HaGadol as long as it existed? He ex-
plains “that as long as Beis Din HaGado/ existed the matter was handed

over to them” (277% M0N) and:

Permission of all of Israel was removed from any other court that
existed with them and there was agreement that there would be no
Ibbur Shanab unless the Nasi would agree.8!

It is not absolutely clear from Ramban’s language, who it is that hands
over this authority to Beis Din HaGadol. But we know enough about Ram-
ban’s thinking to understand that it is the Jewish people as a whole who
give them this authority, as the most straightforward reading of his words
imply.82 And although the agreement of the Nasi is needed, the authority
only rests with him because the people grant it to him.

Later, Ramban suggests an amendment of which he is uncertain.

It appears to me then when the Holy Temple existed, so that Beis
Din HaGadol was in its proper place and permission was granted
them from the mikra that states, “And you should do according to
that which they tell you from that place which G-d chooses,” there
was no permission to any man to be me'aber or mekadesh except with
their permission—and so it says in the mechilta: “Rav Yoshiyah says,
‘How do I know that we ate not we'aber hashanah except in Beis Din
HaGadol in Yerushalayim? Because it says, “It will be the first to you.
Speak to the entire congregation of Israel,””” and this is the matter

80 He argues that Beis Din HaGadol was dissolved long before Talmudic times and
Kiddush HaChodesh continued to be performed on the basis of testimony. Ram-
bam cleatly holds that in fact it functioned until the times of 4baye and Rava.
We explain the two positions in Appendix E.
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82 According to this analysis, having a central calendar for all of Israel is not part
of the mitzvah and opens the door to the possibility of there being different
calendars in different places. See Appendix F.
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we have explained, that they had the permission of all of Israel and
the consensus of all of them, not that other semuchim are invalidated.83

On the one hand this language, based on the mechilta, confirms that
the authority comes from all of Israel’s consent. Simple logic demands
that all of Israel have one calendar, and for this the consent of the people
is needed. But here he introduces, as well, the idea that the mzkra gives
them exclusive authority in the same way they were given in psak halachah
and based on the same verse. He apparently views this as a separate re-
quirement, an expansion of the requirement of sewuchim—viewing the
declaration of the new moon as the establishment of a Torah psa£ and for
this, of course, the authority must come from the Torah.34

Then he goes on to say that as long as there are sexuchim, these two
authorities—that of the appointed representative of all of Israel and that
of the leading posek—are granted to the Gado/ HaDor. 85 86

Thus, in his final evaluation, he requires central Torah authority akin
to Rambam, but alongside of it sees the need of public consent, as a sec-
ond element. But as central Torah authority is a required element embod-
ied in Semichah, he is forced to say that Kiddush HaChodesh was done for
future generations by Hillel in the year 356. Had he not acted, the Jewish
calendar would have ended forever. In contrast, according to Rambam,
Torah authority is indeed needed to establish the Mo adin, but this author-
ity remains forever within the hearts and minds of the a/midei chachamim
of each generation.
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86 See Chinuch 495 who extends this to the Gado/ HaDor of every generation, even
in present times. See Hakirab 8, “Tradition! Tradition?” for a discussion of this.
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Torah Authority

Ramban consistently contends that it is the acceptance of the people that
gives authority to the Rabbis. Just as it is the source of the Rabbis’ ability
to establish mitzvos d’Rabbanan, it is the source for their ability to establish
a universal calendar. According to Rambam, the authority for both witzvos
d’Rabbanan and for Kiddush HaChodesh comes from their position as the
receivers of the mesorah®’, those who follow after Moshe and Aharon and
stand in their place.

Ramban makes the point that the return of Kiddush HaChodesh via Beis
Din will only occur with the reestablishment of sewichabh after the coming
of Eliyahu HaNavi and with the rebuilding of the Beis HaMikdash. The
importance of Eliyahu is perhaps the Aggadic tradition that Eliyahu never
died and is able to pass on the kabbalah that had started with Moshe
Rabbeinu, to a new generation. While Rambam quotes (end of Mishneb
Torah) this statement of Chazal that Eliyahu himself will return, his own
interpretation of the statement is that prophecy will return as a function
of the same return of wisdom that will enable the reestablishment of the
Sanhedrin by Chachmei Yisrael. R
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Appendix A
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