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Did a Piyut Change the Halachah?
The Curious Question of Circumcision on
Rosh Hashanah
By: YAAKOV JAFFE

In general, Jewish law develops rulings and guidance for Jewish practice
by taking rulings and legal texts of previous generations and applying
them to new situations. A corpus of legal texts, from Scripture to Talmud, as elucidated by commentaries, codes and responsa of the
Rishonim, are brought into the process of developing Halachah in situations where it had been silent. It is not common, however, to use texts
of other genres—philosophical, mystical, historical, ethical/moral, or
liturgical—to develop the law. There are, however, several welldocumented instances where non-legal texts are used to develop Jewish
Law, and these instances are of interest to students of Halachah and the
history of Halachah.1
This essay focuses on one instance in which an issue of Jewish Law
may have been crafted to resonate and conform with a piyut, a medieval
liturgical poem, instead of being based upon or grounded in classic Halachic texts. Thus, this investigation is simultaneously a consideration of
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The Kuzari, a philosophical text, is often cited in discussions of modern legal
questions such as the location of the International Date Line and establishing
the time of death (see, for example, David Shabtai, Understanding the Moment
[New York: Shoresh Press, 2012], pp. 77, 151). The role of Kabbalistic texts in
establishing the Halachah (whether in contradistinction to the Talmud or when
the Talmud is silent) has been discussed for centuries (see R’ Yom Tov Lipman Heller’s Lechem Chamudot [to Rosh’s Laws of Tefillin #74]). Aggadaic, hortatory and/or ethical/moral texts are also occasionally used in formulating
Jewish Law. (See, for example, how R’ Moshe Feinstein [CM 1:104] and R’
Yechezkel Landau [YD 2:10] invoke the Aggadaic statement of Bava Metzia
112a to create a legal principle regarding self-endangerment and earning a living.
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what the law could have been in a particular case, what non-legal texts
have to say about a particular facet of Judaism, and how a liturgical poem opened new ground about that facet of Judaism which in turn impacted Jewish law. The central legal question for us will be the procedure of circumcision on the holiday of Rosh Hashanah. Before analyzing
the role the piyut played, however, we will need to first introduce the Halachic background.
A major figure in our discussions will be one of the Jewish leaders
of early thirteenth-century Germany, R’ Yitzchak of Vienna (1180–
1250), known also by the name of his book Or Zarua’. Born in Prague,
R’ Yitzchak studied in Paris and was exposed to the major ideas of 12thcentury French scholarship. He then returned to Germany, where he
fused those studies with the traditions of German Jewry, including the
traditions of the early German Pietists (Chassidei Ashkenaz), and the final
member of that group, R’ Elazar of Worms (the late 12th- and early 13thcentury author of the Sefer Rokeach). R’ Yitzchak showed interest in Jewish prayer, as is evidenced from many passages in his book, and so he
figures prominently in our topic as well.2

Timing a Circumcision on Rosh Hashanah: Halachic Factors
As Haym Soloveitchik has noted, the question of the timing of a circumcision on Rosh Hashanah has no Talmudic precedent (and little Halachic ramification),3 though the topic was discussed at length in various
Medieval authorities. A responsum4 attributed to R’ Klonimous ben
Shabtai, the acquaintance and contemporary of Rashi who moved from
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See Or Zarua’ 2:42 (the mystical impact of the Shabbos prayers), 2:50 (an early
source describing the origin of the Mourner’s Kaddish), 2:256 (commentary on
the prayers for the Shabbos before Pesach), 2:276 (the origin of Unesaneh
Tokef), among other sources. For a brief biography of R’ Yitzchak of Vienna,
see E.E. Urbach, Ba’alei Ha-Tosafos: Toldoseihem, Chibureihem, Shittosam (Jerusalem, Bialik Institute, 1954), 436–447. See also Yaakov Jaffe, “A Leniency That
Is Best Left Alone,” Verapo Yerape 6 (2016), 43–45.
Haym Soloveitchik, “The Authority of the Babylonian Talmud and the Use of
Biblical Verses and Aggadah in Early Ashkenaz,” Collected Essays II (Portland,
Oregon: Littman Library of Jewish Civilization, 2014), 86. Whenever circumcision is performed, no prohibition is violated and the positive commandment is
fulfilled.
This responsum is found in Or Zarua’ 2:275, as a quotation from Sefer Rokeach.
This source is also found, in abbreviated form, in the Hagahot Mordechai to
Rosh Hashanah. Israel Elfenbein chose to include this responsum in Responsa
of Rashi, Responsum 41, although the text clearly has nothing to do with Rashi.

